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NOTES. 


Tue time out of which a busy lawyer 
hopes to snatch a week or two for rest 
at the seashore or rugged exercise in 
the mountains, is cut short in most of 
the cirenits by the untimely arrival of 
the September Term on the second day 
of the month in the midst of the hot 
weather. We cannot get accustomed 
to this shortening of the vacation and 
have not ‘ceased to rebel against it. 
Nobody is ready with his cases. The 
judge and the jury and al) the mem 
bers of the bar who wish to be suppos- 
ed to have a case for trial, assemble in 
solemn conclave with the sheriff and 
the constables, the grand jury and all 
the potential petit juries. The list of 
cases is called and the usual response 
is “Ready for trial on any day after the 
fifteenth of September,’ and so a call 
is made out for the next day of cases 
that were never intended to be tried, 
and the judge and the juries spend a 
week in attending court and leisurely 
trying a few cases that might just as 
well have been tried more rapidly in 
the following week. There is no need 
of the September term beginning be- 
fore the second Tuesday of the month, 
and the act regulating the terms of 
courts ought to be amended so as to 


restore at least one week of the vaca- 
tion. 

We are painfully aware that the va 
cation, to the American lawyer who is 
obliged to unite in one person the 
of the solicitor with 
those of the barrister, is nothing like 
‘the long vacation of the English courts, 
when the Middle Temple and Lincoln’s 
Inn are as desolate as a graveyard and 
are haunted only by hungry rats and a 
few American lawyers who have just 
arrived in Londou. Our vacation is 
only too well described in Jacob’s Law 
Dictionary as “the time betwixt the 
end of one term and the beginning of 
The office business goes on 
|very much the same whether court is 
‘in session or not and monthly law 
journals have no regard for terms or 
vacations. We only hope all our read- 
ers have thrown aside all work for a 
short time during the Summer and 
given themselves up to amusement with 
the same zest they apply to their work, 
(and the harder the work the more 
need of the amusement) and ure ready 
now to return with full vigor to the 
labors of their profession. 


functions 





another.” 








| In Ready v. Koebke, Supr. me Court 
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of Wisconsin, May 24. 1879. it is held 
that the 1ight to defend on the ground 
of usury is personal to the debtor and 
his privies, and is not available to one 
standing in the position of a second 
mortgagee. The first part of this prop- 
osition is undoubtedly correct and is 
inconsistent with the second, for a 
second morigagee is a privy of the 
owner and as such is entitled to make 
the defence. The decision in this case 
follows the authority of Bensley v. 
Homer, 42 Wis. 631, in 
held that a junior judgment creditor is 
not entitled to set up the defence of 
usury. 


which it is 


The court appear to have over- 
looked entirely the case of Lloyd v. 
Scott, 4 Peters 205, which overruled 
the doctrine in DeWolf v. Johnson, 10 
Wh. 367, and held that where a usuri- 
ous loan was charged upon land by 
way of an annuity with a right of re- 
purchase, and a distress is made for 
rent after the lands have been sold, the 
purchaser may set up the usury, and 
avoid the distress. This case was fol- 
lowed in Brolasky v. Miller, 1 Stock. 
807, where the whole subject is thor- 
oughly discussed ly Chief Justice 
Green, who goes into the history of the 
decisions and shows how the ruling in 
Ward v. Plume, which was in accord 
ance with the Wisconsin cases, was 
based upon DeWolf v. Johnson which 
was afterwards overruled. Brolasky v. 
Miller was a case in which the defence 
was set up by a second mortgagee and 
it was held that be had a right to make 
such a defence. This case has been 
repeatedly followed ; Warwick v. Mar- 
latt, 10 C. E. G. 548; Hudnit v. Nash, 
11 C. E. G. 551. It is, indeed, said in 
Brolasky v. Miller that if a man pur 
chase premises subject to the usurious 
mortgage. |e cannot make the defence ; 
but this is only when he has expressly 
recognized the mortgage as valid, for 
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the court go on to say that a purchaser 
of the equity of redemption at a sher- 
iff's sale may avoid the mortgage. 





In Underwood v. Sutcliff, decided 
April 15, 1879, the New York Court of 
Appeals held that a receiver appointed 
in supplementary proceedings cannot 
evforce a trust resulting to a judgment 
creditor in land paid for by the debtor 
bat conveyed to a third person. This 
is put on the ground that, the statute 
having abolished resulting trusts ex- 
cept in favor of creditors, the debtor 
has no interest in the premises which 
passes to the receiver The court, how- 
ever, affirm the doctrine of Porter v. 
Williams, 5 Seld. 142 and Bostwick v. 
Wench, 40 N. Y. 383, that such a re- 
ceiver may maintain a suit to set aside 
a fraudulent conveyance, and in this 
they concur with the Court of Errors 
of New Jersey in Miller, Receiver, v. 
Mackenzie. 


A correspondent has e:lled our at- 
tention to two cases bearing upon the 
question suggested in our last number 
whether the new interest law of New 
York affects contracts made between 
the date of its enactment and the time 
when it is to go into effect. The act 
contains a proviso that it shall not 
affect contracts made before its pas- 
sage. We said that wecould not agree 
with the view expressed in New York 
that this meant to say that it should 
affect contracts made after the passage 
of the act and before the day when it 
was to take effect, but we thought the 
act would have no force whatever until 
the first January, 1880. It is suggest 
ed that the case of Smith v. Morrison, 
22 Pick. 430, is opposed to this view. 
This case is authority for holding that 
a statute is of force between its enact- 
ment and its going into effect so far as 
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to give notice of the operation it is 
afterwards to have; so that where an 
net was passed to shorten to sixteen 
years the period of limitation of suits 
upon judgments of certain courts, and 
this act did not go into effect for six 
months after its passage, it was not in- 
valid as destroying the remedy entirely 
on all judgments which were already 
sixteen years old, because it gave the 
parties six months witbin which they 
might bring their su.ts before it went 
into effect. The other case 1eferred to 
was Price v. Hopkin, 1 Mich. 318. This 
distinctly overrules Smith v. Morrison 
and decides that ay act has no 
whatever, not even as notice. until the 
day it is to tuke effect. It was held 
that an act reducing the period of lim- 


force 


itation to sixteen ycars was void as to 
a contract than 
years before its going into effect al- 
though the act had been passed nine 
months before. The court, speaking 
by Cooley, J., say that it is of the es- 
sence of a law of limitation that it shall 


made more sixteen 


afford a reasonable time within which 
snit may be bronght, and that the nine 
months between the passage and the 
taking effect of the act cannot be re- 
garded as affording such reasonable 
time, because the act has no effect at all 
until the end of that time. That time 
is the period intended by the legisla- 
ture to be allowed for the people to 
receive notice of the act. 

THESE cases may be referred to in 
connection with the article upon the 
Record of Deeds, published in this 
number of the JournaL. It is there 
suggested that an act shall be passed 
directing that any one who has a claim 
of title which is good only by reason 
of «a subsequent deed not having been 
recorded within fifteen days shall bring 
an action within two years from the 
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| passage of the act, or lose his claim. 


These cases are both authority for the 
that such an act 
as 


writer's contention 
would not be unconstitutional de- 
stroying a vested right of action. The 
Massachusetts court say: ‘Whether the 
time allowed for creditors to commence 
their actions was a reasonable time or 
not, was a question within the exclu- 
sive province of the legislature to de 
termine.”’ 


We are always glad to find a new 
case in the Massachusetts reports upon 
the question whether a person not a 
party to a contract can bring suit upon 
it if it was made for his benefit. Since 
the strong and luminous opinion of 
Metcalf, J., in Mellen v. Whipple, 1 
Gray 317, the Supreme Judicial Court 
has never wavered from the common 
law doctrine that the only persons who 
can sue on 2 common law contract are 
the parties to the contract, and that the 
parties are the persons between whom 
the 
humerous apparent exceptions to this 
rule, but the Massachasetts court bas 
always kept them distinct from the 
rule itself, and has never suffered itself, 


consideration moves. There are 


for the purpose of deciding a case like 
Joslyn v. the N. J. Car Spring Co., 
which was clearly within one of the ap- 
parent exceptions, to say: “It is now 
well settled as a general rule that in 
cases of simple contracts, if one person 
& promise to another for the 
of a third, the third may main- 
tain an action on it though the con- 
sideration does not bim.” 
The general rule is wel! settled to be 
quite the contrary and this case falls 


makes 
benefit 


move from 
easily within the apparent exceptions 


named by Metcalf, J.. in Mellen v. 
Whipple. 





THE new case in Massachusetts which 





260 


we refer to is Rogers v. Union Stone 
Co. 124 Mass. This was an action 


“Worcester, Jan. 8, 1876. 
Union Stone Co. Please deliver Wood 
and Light Machine Co., or crder, two 
thousand dollars in emery wheels and 


emery goods, hones, slips, etc., as per | 


order of October 20, 1875. Buchanan, 
Ware & Co. Two thousand dollar 
emery goods at our list prices. Ac- 
cepted Jan, 8, 1876. J. F. Wood, 
Treas.” It was Aeld, That neither the 
Wood and Light Machine Company nor 
their representatives could maintain an 
action thereon. 
order declared on was for the delivery 
of two thousand dollars to be paid in 
merchandise, and is not negotiable. 
Gushee v. Eddy, 11 Gray, 502. It was 
said by Mr. Justice Metcalf, in Sears v. 
Lawrence, 15 Gray 267, ‘The law and 
incidentr of a bill of exchange do not 
attach to such an instrument. By the 
acceptance merely of this order the de 
fendant entered into no contract with 


the Wood and Light Machine Company. |no right to retain the money. 


The court said: “The. 


THE NEW JERSEY LA‘! JOURNAL. 


| Cottage Street Church v. Kendall, id. 


| 528 ; Prentiss v. Brimhall, 123 id., 291.’ 
of contract upon the following order : | 
Messrs. | 


Ir has now been definitely decided 
| by the Court of Errors and Appeals, in 
Davenport v. The City of Elizabeth 
that “an action will not lie for money 
paid on a municipal assessment for 
benefits, unless such assessment has 
been judicially annulled,” and that 
“this is the doctrine although such 
assessment has been laid under an un 
constitutional provision.” There has 
been some confusion in the cases on 
this subject. In Jersey City v. Riker, 
9 Vr. 225, it was held that monev paid 
upon an assessment which was after 
wards set aside might be recovered 
back without reference to the question 
whether it had been paid voluntarily 
or not. It was put on the same ground 
as recovering back money paid on a 
judgment which is afterwards reversed 
on appeal. The payment was made 
because of the jadgment, and when the 





judgment is annulled the plaintiff has 


The 








The company was no party to the con-! court say ip this case of Jersey City v. 
tract, and if the defendant made any/| Riker that if the assessment had not 
binding contract by accepting the or- | been set aside, and the plaintiff claimed 
der, it was with Buchanan, Ware and /simply on the ground of having paid 
Co. This case falls within the rule jan illegal tax, he could not have recov- 
laid down in numerous decisions, and | ered because he had paid the money 
which is well stated in Exchange Bank | voluntarily. But in Peyser v. Mayor, 
v. Rice, 107 Mass. 37, ‘Thata person | ete., of New York, 70 N. Y. 497, the 
who is not a party to « simple contract, | court, after saying that the reversal of 
and from whom no consideration moves, 
cannot sue on the contract; and 
sequently that a promise made by one | 
person to another fo: the benefit of a 
third person, who is a stranger to the 


the assessment is conclusive that the 


con |money paid belongs ex equo et bono to 
the plaintiff, declared that this alone 
was not sufficient to authorize him to 


‘recover it back. They say: “But in 


consideration, will not support an |actions to recover money paid in such 
action by the latter. See, also, Mil- case, unother principle comes in, and 


That that the 
payment must be involuntary, which is 


lard v. Baldwin, 3 Gray 434; Field v. must be observed. is, 
Crawford, 6 id. 116; Dow v. Glark, 7 
id., 198: Pettee v. Peppard, 120 Mass. 


522 ; Gramwell v. Pomeroy, 121 id. 207 ; 


tantamount to saying that it must be 


compulsory from coercion -ither in 
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fact or law.” And they ‘beld that 
money paid to prevent the municipal 
lease of real estate under proceedings 
regular upon their face by a competent 
authority was an involuntary payment. 
It is well settled that a payment made 
to prevent a sale of goods under the 
same circumstances is a compulsory 
payment, and that the money paid may 
be recovered back if the demand was 
illegal, and this without the reversal of 
any judgment upon the claim. Wake- 
field v. Newbon, 6 Q. B.. 280; Parker 
v. Bristol and Exeter Ry. Co. 6 Exch. 
705 ; Ripley v. Gelston, 9 Johns. 201. 
Now if a payment made to avoid a sale 
of lands under an illegal assessment is 
held to be involuntary, it must follow 
that the money paid can be recovered 
back, although the assessment is not 
reversed. It follows, therefore, that 
our Court of Errors and the Court of 
Appeals of New York are not fully in 
accord upon this subject. We confess 
we are unable to see very clearly the 
distinction between a sale of lands and 
a sale of goods in respect of the com- 
pulsion under which the payment is 
made. Consult on this subject an ar- 
ticle in the Albany Law Journal, Vol. 
17 No. 7. See also, as te the recovery 
of moneys paid, Marriot v. Hampton, 
2 Smith's Ldg. Ca. 393. 





In Jersey City v. Lembeck the Court 
of Errors have put a sudden end toa 
large number of suits brought in the 
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Court of Chancery to remove from 
titles the apparent encumbrance of un 
constitutional assessments mude under 
laws under which it was not impossible 
for well instructed commissioners to 
make valid assessments. These suits 
are deemed an encroachment upon the 
jurisdiction of the Supreme Court over 
the conduct of municipal officers. The 
Bogert case is distinguished as one in 
which the act under which the assess- 
ment was made was wholly void and 
the assessment wltra vires. The ques- 
tion arises, What shall be done in those 
cases in which the act is such that an 
assessment made in the very words of 
the act is unconstitutional, and an as- 
sessment can only be valid when the 
commissioners go beyond the words of 
the act and say that the amount assess- 
ed does not in any case exceed the ben- 
efits, as in State, D. L. & W. R. R. Co. 
pros. v. Passaic, 8 Vr. 538. 





Tue case of Jersey City v. O’Cal- 
laghan, decided by the Court of Errors 
at the last term, contains a very clear 
statement of the views of the court 
upon the vexed question of the effect of 
the change of the legal rate of interest. 
A destinction is taken between interest 
proper, which arises on the forbearance 
of money for compensation, and inter 
est arising by way of damages. We 
are only able to give a brief abstract 
of the case on another page. (See 
Abstracts, Court of Errors.) 
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CONTRIBUTED ARTICLE. 


THE FEE BILL AND THE COURT 
OF ERRORS. 


The association of the Bar of Essex 
County, under the general law, sug- 
gests two important suljects which 
must soon engage the attention of law- 
yers and litigants alike throughout the 
State. A preliminary impulse was giv- 
en to their discussion by the meeting 
of the Bar of the State at the February 
term of the Supreme Court, and they 
are entitled to the attention of the press 
because of their peculiar importance to 
all who go to our courts for the asser- 
tion of rights or the redress of wrongs. 

The first is a proposition to abolish 
the present absurd bill of fees and 
costs, and establish a bill of costs sim- 
ply for the prevailing party in civil 
cases. This has long had the good 
will of a majority of the Bar, and for 
good reason. Clients do not and can- 
not comprehend the prevailing system. 
They suppose their attorneys under 
stand it, but are not unwilling to snp. 
pose also that it is the means of extract- 
ing pay for which no adequate services 
are rendered, while the attorneys find 
it an exceedingly embarrassing obstacle 
to business, full of intricate nonsense 
of which they are powerless, except 
through associations of the Bar, to re- 
lieve the practice of the profession. 
The bill of taxed costs does not furnish 
a fair remuneration for the labor of or- 
dinary cases, and the fee bill is a pow- 
erful draw-back to the expedition which 
ought to attend the pursuit of legal 
remedies in the courts. The better 
judgment of all who have given the 
matter any thought is that the princi- 





ple of the fee bill is wrong. Officers of 
the courts ought not to be dependent 
upon fees for the remuneration of their 
services. A better and more dignified 
method is found in adequate salaries 
attached to the offices. There is no 
more reason fer doling out fees to 
courts for the performance of the pub 
lic duties imposed upon them by law 
than there would be for paying legisla 
tors or governors for their services 
with the fees of those who might need 
their attentions. The judicial depart 
ment isa branch of the government, 
and should be sustained as the other 
branches are. The public is as well 
entitled to the service of the courts as 
to the services of its common councils, 
its mayors, its boards of chosen free- 
holders, or any otber of the means of 
government which are provided at pub 
lic expense. 

There is no argument in favor of 
feeing the officers of a court which 
would not be equally pertinent in favor 
of re-establishing the toll-gate on our 
public roads. Indeed there are better 
reasons for the toll-gate than for a sys- 
tem which permits the progress of a 
case in court only so far as it is paid 
for in the successive fees proviled for 
the court officials ; and when, as is now 
provided, one client's cause may be 
delayed and himself be put in laches 
because some other client of the same 
attorney or the attorney himself has 
been delinquent in his attention to his 
obligations to the clerk's office, the ab 
surdity of our present intricate system 
becomes apparent. Besides all these, 
abuses have grown up in the operation 
of the fees’ law, which cannot be reach- 
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ed except by a repeal of the law and 
the enactment of a new plan for the re- 
imbnrsement of the expenses to which 
litiganis are necessarily subject, and we 
look to the Bar Associations through- 
out New Jersey to furnish such a plan 
as will commend itself to the legisla- 
ture. This cannot be difficult when it 
is remembered that a very decided out- 
cry against our Court of Chancery has 
arisen from the costliness of litigation 
there. 

The other subject is embraced in a 
proposition to divorce the Court of 
Errors and Appeals from the Supreme 
Court, and make it in reality a court of 
appellate jurisdiction, without any lay 
judges, and composed of a bench of 
lawyers who can sit in no other tribu- 
nal. 
of the Constitution, but it cannot fail 
of sufficient support when the subject 


This will require an amendment 


shall be thoroughly considered by the 
Bar. Lawyers often hesitate to advise 
a client to take a legal question to the 
Court of Errors now because of the 
constitution of that Court. The lay 
portion of that bench is an embarrass- 
ment when a purely legal proposition 
is to be argued—and that is the only 
proposition which ought ever to find 
its way there. If by some chance the 
laity are a majority of the Court they 
must be guided by the judgment of the 
legal minds of such justices of the Sa 
preme Court as sit with them, and each 
of these justices sits in review of asso- 
ciates ip the Supreme Court, wlio must 
in their turn sit in judgment upon him. 
Whatever faith the client 
in his cause, he is seldom satisfied with 


may have 


an adjudication by this court if he re- 
flects upon the probabilities which sar- 
round its composition. This should 
not be. The acknowledged purity of 
our judiciary has alone preserved the 
Court of Errors from a change like 
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that proposed at the February meeting 
of the bar; it has not prevented the 
intimation that this court “exists for 
the confirmation of the errors of the 
Supreme Court.” 

By « separation of this appeliate tri 
buval from the Supreme Court two 
grand objects may be accomplished. 
The nisi prius practice may be pre 
served with all the advantages which 
we think we have in the adherence to 
the common law system, and New Jer- 
sey may be provided with a court of 
appeals in the last resort in all cases, 
free from the embarrassments of a lay 
bench, competent to give the law to all 
the other courts in the State, able to 
hold monthly sittings for the speedy 
hearing of cases and the publication of 
decisions, and entitled to the utmost 
respect for and confidence in its: opin- 
No subject can engage the at- 
tention of the bar associations through- 
out the State with more profit to the 
profession, none can furnish a_ better 
opportunity for the employment of our 
ablest minds in and out of the legis- 
B. C. P. 


ions. 


lature. 


RECORD OF DEEDS. 





The present law provides that a pur- 
chaser, in order to protect his land 
from the future creditors of his grant 
ors, must record his deed within fifteen 
days after receiving it. 

If he does not record his deed with- 
in the fifteen days, and his grantor, 
acting fraudulently or carelessly, has 
given, within those fifteen days, to an- 
other innocent purchaser, a deed for 
the same property, the second deed, 
(under the decision of the Court of 
Errors in the case of Sanborn, et al. v. 
Adair, 2 Stewart 338,) is the best deed, 
and does not need to be recorded, as 
many have thought, before the record 
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of the first deed, in order to gain | for more than fifty years this mistake 
priority. /has been unnoticed, or, if noticed at all, 

Acting under this decision, and the! no effort has been made to correct it. 

law limiting actions for recovery of} There have been, probably, in this 
land, the party holding the second deed | State within those fifty years not more 
may allow the first purchaser to retain | than five cases in which a second deed 
possession of the land for nearly twenty | has been given fraudulently by the 


years, improving it and making it more | 
valuable, and then, before the twenty 
years expire, the second purchaser may 
bring suit in ejectment, and gain pos- | 
session of the property, and require the 
first purchaser besides to account for | 
the mesne profits for the last six years | 
before the suit is brought. While this 
decision shows the action of the pres- 
ent law in regard to the record of deeds 
to be unjust and oppressive, still it is 
in strict accordance with the law as it 
has existed for more than 50 years .The 
difficulty arose in the following manner: 
In 1797 a law was passed requiring 
deeds to be recorded within six months 
or be void as against subsequent pur- 
chasers, etc., without notice. 
was, however, no clause compelling the | 
record of the second deed. In 1801 a| 
clause was added, providing that such 
subsequent purchaser, in order to re 

tain his priority of claim, must record 
his deed before the record of the deed | 


There 





same grantor, though some such deeds 
may have been given carelessly and 
without criminal intent. 

Under the common law principle of 
caveat emptor, the first purchaser who, 
by his deed, received a good title to the 
fee, cannot recover damages from his 
grantor if, by reason of his own care- 
lessness, he loses his title. But if the 
grantor, having previously conveyed 
the fee to the first purchaser, makes a 
second deed to a purebaser who is le- 
gally without notice of the first deed, 
the second purchaser can recover dam 
ages from his grantor; and, under the 
circumstances, it is manifestly ‘unjust 
and improper to allow him, for nearly 
twenty years, to lay no claim whatever 
to the property, and then to eject the 
first purchaser or his children, leaving 
them not only without a remedy either 
at law or in equity, but requiring of 
them other sacrifices, to pay the six 
years’ rental value. 





to the first purchaser. So that, under| But how is this to be cured? Efforts 
the law of 1801, while a deed, recorded | were made last Winter to pass laws 
within six months from its delivery,| correcting the error, but failed, mainly 
would be prior to a deed given after| through lack of co-operation by the 
the delivery of the first deed, but re-| Bar; and shall it be said of the Bar of 
corded before the record of such first | New Jersey that, after practicing for 
deed, still, as the second deed must be| fifty years without discovery of this 
the first to be recorded, or lose its; gross wrong, another Winter shall pass 
priority, in the large majority of cases, | without providing the remedy? 

It has been said that, under the Con- 
should be, the best deed for the prop | stitution, no act could be passed which 
erty. In the revision of 1820, how is retroactive, and that nothing can be 
ever, the law of 1797 was re-enacted, | dove to cure the evils of the past ; that 
the six months being changed to fifteen | we must merely provide for the future. 
days, und the supplement of 1801 was| True enough, so far as it goes; and, 
by mist»ke omitted. Strange to say,| while we seek to cure the titles already 


the first deed on the record was, as it! 
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defective, we will try to suggest a rem- 
edy which will stop the evil where it is 
or give it but a short life at best. 

Every title, in which one or more 
deeds have been left off record more 
than fifteen days, is defective, because 
at once the question arises, was therea 
second deed given? The writer has 
sought to remedy this by devising a 
form of deed, from the original grantor, 
which is declaratory and corrective ; 
but, upon careful reflection, he is satis- 
fied that it is but adding a patch of 
new goocs to an old garment, and it 
will not stand much of a strain. 

There seems but one course to pur- 
sue, and that is to get at the root of the 
matter, and make a radical change in 
the laws. 

1. Let all deeds bear priority from 
the date of their record, except where 
the purchaser had actual notice of a 
prior deed or encumbrance. 

2. Instead of giving the second pur 
chaser twenty years to sue in ejectment, 
let such actions be brought within two 
years after the passage of the act, so 
requiring ; for, if the act is passed re- 
quiring the immediate record of deeds, 
under the working of that act no such 
action can again arise as that contem- 
plated by the decision above quoted 
(Sauborn, et al. v. Adair). 

3. In all cases of suit to obtain pos- 
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session of land, let a lis pendens be 
filed with the clerk of the court in 
which the suit is brought. 

A purchaser will thus have full no- 
tice on the record of all defects in the 
title of the land he proposes to buy ; 
and all titles, in which deeds have been 
carelessly left off record more than fif- 
teen days, if no suit has been brought 
within the two years, will be cured by 
limitation. 

No one will doubt, after reflection, 
the right of the legislature to shorten 
the time within which such action may 
be brought (so long as reasonable time 
is given after the passage of the act for 
the bringing of actions, the right to 
which has already accrued,) for, while 
the Constitution prevents their destroy- 
ing such .rights of action as have al- 
ready accrued, there can be no reason 
able doubt but that they may, for the 
good of the greatest number, prescribe 
and alter the time within which they 
shall be brought. 

The writer has already drafted acts 
covering the points suggested, to the 
language of which criticism is invited. 
so that they may be in good shape to 
be presented to the next legislature at 
the opening of the session. 

Wituiam R. Werks. 

Newark, N. J. 








COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


SETTING ASIDE ASSESSMENT— 
RECOVERY OF MONEY PAID. 





Campian v. The City of Elizabeth. 
{June Term, 1879.] 
A municipal council cannot, unless by special 
statutory authority, set aside an assessment 








for benefits which has been paid. 


Money paid on such assessment cannot be re- 
covered so long as the assessment is unre- 
voked by competent authority 
Suit by Campion against the city to 

recover the amount of an assessment 

for paving paid by him. The assess- 
ment had been made in 1871; it was 
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paid on July 1st,1873 ; on the 7th of May 
1877, the assessment was set aside at 
the instance of the city, and on the 19th 
of November. 1877, a new assessment 
was made that imposed on the lands 
which the plaintiff had owned an 
amount in excess of the sum he had 
paid. The judgment below was in fa 
vor of the defendant. 

Mr. Magie for the plaintiff in error. 

Mr. Williamson for the defendant. 

Brastey, C. J.: The plaintiff seeks 
to recover in this suit certain moneys 
paid by him in part satisfaction of an 
assessment made for benefits from the 
paving of a street in front of a lot of 
land purchased by him. 

The right to sustain the action is 
placed upon two grounds, the first of 
which is that the assessment thus paid 
was absolutely void from the beginning, 
inasmuch as it was mace by force of 
that certain provision of the charter of 
the city which was condemned by this 
court as invalid in the case of Bogert 
v. The City of Elizabeth, 12 C. E. G. 
568. But it is manifest that this po- 
sition is untenable as it has already 
been decided by this court at the pres 
ent term in the suit of Davenport v 
The City of Elizabeth, that money paid 
on an assessment of this nature cannot 
be recovered so long as such assess 


ment remains unexpunged by some 
competent authority. Consequently 


the plaintiff's case must rest solely on 
the second ground assigned for its 
support, which is that the authorities 
of the city rescinded this assessment, 
and that thereby a right to claim by 
action the money paid became vested 
in the plaintiff. 

From the state of the case it appears 
that the assessment in question was 
laid on the 16th of February, 1872 ; that 
the plaintiff made his payment upon it 


on July 1st, 1873, and that on the 7th of 
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May, 1877, the assessment “was va- 
cated and set aside by resolution of the 
Common Council of the city of Eliza- 
beth, and afterwards,on November 19th 
1877, a new assessment of the costs 
and expenses of said improvement was 
ratified, and a new assessment made 
against said lot amounting” to more 
than the sum paid and now sued for 
by the plaintiff. By a supplement to 
the Charter of the City of Elizabeth, 
passed on the 17th of March, 1870, 
provision is made for making re assess 
ments in cases where the original as- 
sessment is vitiated “by reason of any 
illegality or informality” in the pro- 
ceedings, and it is accordingly declared 
“that whenever the city council shall 
discover that any such proceedings are 
liable to be set aside by judicial author- 
ity, they may reinstitute such proceed- 
ings from the point where such in- 
formality or illegality commences. And 
by a still farther supplement passed on 
the 17th of March, 1875, a person who 
has paid an assesment which is after. 
wards set aside, and when a re-assess- 
ment bas been substituted, is empow- 
ered, if such payment shall have ex 
ceeded the sum imposed upon him by 
the re-assessment, to “claim and receive 
from the city such excess with interest 
from the time of payment.” 

At the trial, the view taken by the 
Circuit Judge was that this setting 
aside of the original assessment on the 
7th of May, 1877, and the re-assessment 
on the 19th of the following November 
constituted but a single procedure, and 
that such procedure being justified by 
the supplementary act of March the 





seventeenth, 1870, the consequence was 
the pliuntiff's claim was exploded, as 
‘the sum paid by him was not in excess 
lof the amount finally laid upon the 
Jand. 


| 


| That although the act of the common 


The theory adopted was this : 
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council in abrogating the assessment, 
and their act in making a new one, 
were separated in point of time, still, 
such two acts, by intendment of law, 
were but parts of the same transaction, 
and were possessed of the same legal 
force as though they had been simil 
taneous. It was further maintained 
that these acts authorized and gave 
validity to the proceedings in question. 
This hypothesis is confronted by the 
counsel of the plaintiff in error, first, 
by a negation of the fact that the 
abolition of the tax and the reassess- 
ment are but a single matter; and, 
second, by the contention that the act 
of 1870, on which the re assessment is 
founded, does not apply to such a case 
as the present one in which there is 
not irregularity merely in the proceed- 
ings but a total want of power in the 
city to lay the original aesessment. 

If either of these positions be con- 
ceded, it appears to me to be plain that 
such concession is fatal to the claim in 
suit, for if the rescision of the original 
assessment be not part of the statutory 
re-assessment or if the act itself be in- 
applicable to the present case, it inevi- 
tably results that the original assess- 
ment has never been legally abrogated, 
but is in full force at the present hour, 
an event utterly subversive of this ac 
tion by force of the rule laid down in 
the above cited case of Davenport v. 
The City of Elizabeth. Itis a sine qua 
non to the plaintiff's right to sue that 
the original assessment has been prop- 
erly vacated, and it cannot be contend- 
ed that the city council could rescind 
an assessment which has been consum- 
mated by payment, without some spec- 
ial authority to that end derived from 
legislation. 

The consequence is that, regarding 
the act revoking this assessment as 
distinct from the proceeding to reassess, 
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such revocation is absolutely nugatory, 
as no such independent power is given 
to the municipal council ; and on this 
ground the plaintiff's action must fall 
for want of a legal basis. The same 
result follows the conclusion that the 
statute in question is not applicable. 
The decision just referred to puts the 
plaintiff's case face to face with a true 
dilemma. To avoid misconstruction 
I will, however, say, that I do not agree 
to the contention that, under existing 
laws, the action of the common council 
of Elizabeth in making this re-assess- 
ment was not justifiable. The general 
act seems applicable if none of these 
special acts should be so considered. 
It is not intended, however, to con 
strue any of these acts. 
The judgment must be affirmed. 


RELEASE OF ASSUMPTION OF 
MORTGAGE. 





Young v. The Trustees for the Support of 
Public Schools of the State of New Jersey. 
[June Term, 1879.) 

On Appeal. 

Mr. C. M. Woodruff and Mr. Coch- 
ran for appellants. 

Mr. J. P. Stockton, Attorney-Gen 
eral, contra. 

Depue, J., delivered the opinion of 
the Court, of which the following is 
the official abstract : 

1. A covenant by a grantee of mort- 
gaged premises to assume and pay the 
mortgage debt, contained in his deed 
of conveyance, is a contract with his 
grantee only for the indemnity of the 
latter, and may be released and dis- 
charged by him. 

2. After a release by the grantor of 
the covenant to assume and pay the 
mortgage debt, if before bill filed, the 
mortgagee cannot have the benefit of 
the grantee’s contract of assumption, 
to found on it a decree against the lat 
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ter for a deficiency, unless before the 
release was executed the mortgagee had 
acquired an equitable right in the con- 
tract, or the release be impeached as 
being made in fraud of creditors. 

3. A voluntary release by the grantor 
of the covenant to assume and pay,etc., 
made withont consideration in antici- 
pation of bill filed and for the express 
purpose of releasing the grantor from 
liability for deficiency, will not for that 
reason be invalid; secus, if the grantor 
be insolvent and the effect of the re- 
lease is to hinder or defraud creditors, 
by depriving them of the means which 
the debtor had in his power to make 
available for the payment of debts. 

4. A party who has assumed respon- 
sibility fora mortgage debt, either as 
mortgagor or by a subsequent assump 
tion of liability, and has conveyed the 


mortgaged premises, taking from his | 
grantee a» covenant to pay the mort-| 


gage debt, has no more right to divest 
himself, by a voluntary release, of the 
covenant of indemnity against his lia- 
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6. Where there are successive gran 
tees of the mortgaged premises, each as 
suming payment of the mortgage debt, 
the decree for deficiency should deter- 
mine and adjudge the order of the lia 
bility of the several grantees, especially 
where matters occurring between the 
parties may require a marshalling of 
securities. 





STATE TREASURER’S BOND. 





Sooy, Jr., et al. v. The State of New Jersey. 
[June Term, 1879.]} 

In error. 

Mr. C. Parker and Mr. Browning 
for plaintiffs. 

Mr. B. Gummere for defendants. 

Dixon, J., delivered the opinion of 
the Court, of which the following is the 
official abstract : 

1. The statute, approved March 27, 
1874, (Rev., p. 1216) was not applicable 
to a state treasurer then in office and 
holding over because of failure to ap 
point his successor. 











bility for the mortgaged debt than he | 2. A bond for the faithful perform 
would have to surrender without con- | ance of official duty, given to the State 
sideration a covenant against incum-|by a treasurer so holding over and 
brance or a promissory note or to give | sureties, on the demand of the two 
up property or rights of any other de-| houses of the legislature, declaring that 
if it was not given, they would appoint 


scription which might be made availabte | 
his successor, is not vitiated by duress, 


in satisfaction of debts. But this dis- 


bility to release arises only on the hap- 
pening of insolvency aud when credit- 
ors are thereby hindered or deprived 
of the means of collecting their de 
mands. 


but is valid as the voluntary act of the 
obligors. 

3. Such a bond need not be executed 
before the president of the Senate nor 
be approved by the Legislature. 








5. On a bill filed for the foreclosure} 4. A1receipt for moneys of the State, 
of a mortgage, praying a decree against | paid by the State's debtor to the State 
a grantee of the mortgaged prensioen| treasurer, signed by that officer, but 
for deficiency, if the coveuant to as-| pot countersigned by the State comp- 
sume has been released and the mort-) troller, is competent evidence on behalf 
gagee secks to avoid the release for| of the State to charge the treasurer 
fraud, the bill should framed in| and his sureties with the moneys so 
that aspect and make an issue on the) received. 
fraud 5. The treasurer and his sureties are 


be 
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chargeable with moneys collected by 
the treasurer in advance, which fell due 
during the incumbency of the same 
treasuer and the period for which the 
sureties were responsible. 

6. In the absence of statutory pro 
vision to that effect, neither the legis- 
lature nor its members are agents of 
the State for the reception of bonds or 
other contracts which impose no obli- 
gation upon the State, and impair none 
of its rights. 

7. In a matter wherein the Legisla- 
ture properly acts as agent of the State, 
notice to the members of the Legisla- 
ture individually is not notice to the 
State. Such notice, to bind the State, 
must be given to one of the legislative 
branches in organized session. 

8. The knowledge of the agent is 
chargeable upon his principal whenever 
the principal, if acting for himself, 
would have received notice of the mat- 
ters known to the agent. 

9. In an action by the State upon a 
State treasurer's bond, the obligors can 
be held responsible for moneys received 
officially by the treasurer during the 
period covered by the bond and applied 
by him to the satisfaction of defalcations 
which he had committed before that 
period, the State having received the 
moneys without knewledge of the mis- 
applicatioa. 

10. Cotemporaneous entries made by 
the treasurer in his official books, and 
his returns to the State comptroller, 
registered in the latter's books, showing 
the application of moneys delivered by 
the treasurer into the State Treasury 
are conclusive evidence against the 
treasurer and his sureties. 

Judgment affirmed. 








269 


TRIAL FOR MURDER—JUDGE’S 
CHARGE. 





Smith and Bennett v. The State. 
{June Term, 1879.] 


Error to the Supreme Court on bill 
of exceptions, bringing up the proceed- 
ings on the tria! of the plaintiffs in er- 
ror at the Hudson Circuit for murder. 

Messrs. Fleming, Hoffman, Collins 
and Winfield for plaintiffs in error. 

Mr. Stockton, Attorney General, and 
Mr. McGill, prosecutor, for the State. 

Berastey, C. J., delivered the opinion 
of the Court, of which only a brief out 
line can be given here. It was held 
that there was no force in the objection 
that the defendants had been on their 
trial on another occasion for the same 
offence and that on that trial,a juryman 
having become insane. the jury was im- 
properly discharged. The objection 
was not that the court, if the necessity 
arose, could not have discharged the 
the jury, but that in this instance the 
proceedings on which such judicial ac- 
tion was based were irregular and ille- 
gal. “With respect to the procedure as 
recited on the record, two errors are 
assigned: first, that the defendants 
were not present when the physicians 
examined the juror; nor, second, when 
the testimony of such physicians was 
taken in Court.” 

It was held that the latter exception 
was not sustained by the proof, the in- 
tendment being that the defendant, 
having been present at the commence- 
ment of a trial is also present at each 
day during which it is regularly cone 
tinued, and that the other objection, 
which embraces the contention that the 
defendants should have had the oppor- 
tunity of being present when the juror 
was undergoing examination by the 
physicians is not valid. “The court 
could have examined any person who 
was acquainted with the mental condi- 
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tion of the juror, in the presence or in 
the absence of the prisoners ; such is 
the every-day practice of the courts in 
this class of cases. These proceedings 
are always summary in their character, 
and of necessity must rest almost en- 
tirely in the discretion of the Court, 
and the exercise of such discretion 
must be deemed conclusive, except it 
may be a clear case of the abuse of 
such authority. Nothing of the kind 
in this instance is pretended, and no 
objection whatever, so far as appears, 
was taken at the time by the counsel of 
the defendants to any part of this 
transaction.” 

It was further held that the defend- 
ants had a right to make these objec- 
tions at this time, and that it was not 
necessary that they should have been 
pleaded as a bar at. the last trial. The 
Chief Justice then proceeded as follows: 

“The series of exceptions that next 
require attention approach more nearly 
the merits of the case, relating, as they 
do, to alleged misconceptions of the 
judge as to various matters of fact, and 
his instructions to the jury founded on 
such misconceptions. These exceptions 
are fourteen in number, and it is obvi- 
ous at a glance that the bulk of thew 
cannot be of any avail to the defendants 
in this Court, as they seek to cali into 
question certain expressions of judicial 
opinion on the facts and weight of evi- 
dence. That a judge has the right to 
give his own views to the jury with re- 
spect to the value of the testimony, or 
upon the merits of the case, is and al- 
ways has been the law of this State. 
Such, therefore, of the exceptions in 
question as are of the character just in- 
dicated, will receive no attention, but 
there is an objection that has been 
taken to the charge of the judge which 
is of a different nature, and which is 
clearly outside of the protection of the 
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rule just mentioned. The instance just 
referred to is of vital importance on 
account of its disconnection with the 
merits of the case and of the effect the 
judicial remarks in question may rea- 
sonably be presumed to have had on 
the minds of the jury. The portion 
of the instructions of the judge to 
the jury to which I refer occurs 
in that part .of it which contains a 
summary of the facts tending to show 
the connection of Mrs. Smith with this 
crime, and this is its language, viz :” 

[The Court, after quoting the judge’s 
charge and commenting on it at some 
length, proceeds as follows : 

“The inquiry then arises: Was this 
defendant liable at all, under the evi 
dence, to the imputation of having told 
this improbable--not to say impossible 
—story? Was the learned justice jus 
tified in any degree in laying to Ler ac- 
count the story that the murderer had 
entered in this way, in the same sense 
that he could lay to her account the 
statement with regard to the chloro- 
form? The answer to this depends al- 
together on the circumstance whether 
there was any evidence whatever in the 
case tending to show that this defend- 
ant had made the statement in question. 
Was there any proof, direct or iuferen- 
tial, that she had ever told any story 
whatever on this subject? If there 
were, then the judicial assumption from 
such evidence of the fact and the pre- 
sentation of it as fact, however indis- 
creet or ill advised such an assumption 
may have ben, and however clearly 
such an indiscretion would have been 
effective in procuring a new trial and 
motion for that purpose, will not con- 
stitute an error in law upon which this 
Court can reverse this judgment. The 
question 1s, therefore, whether there 
was any testimony upon the subject, or 
whether the alleged fact of her having 
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told such a story was an introduction 
by inadvertence, into the proofs, of a 
foreign ingredient. That is a matter 
that can be settled only by an appeal to 
the evidence, and as the point of it is 
of so much consequence I have collect- 
ed all the testimony on the subject,and 
will set it out in full.” [Here the Chief 
Justice read the portions of the testi- 
mony of Officer O'Neill, Captain Len- 
non, Hattie Smith and Jennie R. Smith 
relating to this point—the condition of 
the closet and the hole in the floor. ] 
“From this series of citations it is, in 
my opinion, conspicuously evident that 
there was no foundation in the testi 
mony in this case for the attribution to 
this defendant of a stery on the subject 
in question. She never at any time or 
on any occasion pretended to know 
anything about it. 
* * * om * * 

It is to be remembered in this con- 
nection that this defendant gave a his 
tory of her own relation to this affair 
that entirely negatived all pretence 
that she claimed to have any knowledge 
derived from her senses with respect to 
the particular in question. In the ac- 
count that she gave of her stupefaction 
by chloroform, an accouat which, if un 
true, is suca a marvel of plausibility — 
she said that she was asleep when the 
assassin entered the room, and that she 
did not return to consciousness until 
after he had gone. There was no room 
here, therefore, for any story on her 
part as to his coming or going. She 
not only did not tell a story in that re- 
spect, but she precluded the possibility 
of her doing so. The chloroform trans- 
action had been verified by her senses, 
according to her statement, and she 
had a story to tell about that, and of 
which story truth or falsehood could 
be predicted ; but with regard to the 
matter now investigating, it was im- 
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possible, by her own showing, that she 
could have anything to tell that had 
been thus verified by her senses, 80 
thata moral test could be applied to it.” 

The Chief Justice further said that 
the difficulty could not be avoided by 
the suggestion that from the nature 
of the proofs it is obvious that thé im 
putation of this story to this defend 
ant as a part of her narration of the 
things seen or known by her was not 
designed or intended to be made, but 
was a mere slip in the phraseology. 
and that it must have been so regarded 
by the jury, because it is impossible to 
reconcile the context of thecharge with 
such an hypotheses, and after quoting 
various portions of the charge with 
reference to this point be concludes as 
follows: “I am forced to think it plain 
that the judicial reasoning cannot be 
made intelligible on any other basis 
than the assumption that the defendant 
was charged with the statement in 
question. It is, consequently, in my 
judgment, impracticable to eliminate 
from this charge this direct ascription 
to her of a story that was not hers. 

“Tt has already been said that it is 
competent for the judge presiding at a 
criminal trial to lay before the jury for 
their consideration his own views and 
inferences from the proof, and that 
such expressions, no matter how ill 
advised or erroneous, can be reviewed 
on a motion for a new trial but not on 
a writ of error, but the defect in this 
case is that a story is imputed to this 
defendant, and put in her lips, which 
she never uttered, and thus a fact of 
the utmost importance is, by unguard- 
ed expressions, imported into the testi- 
mony, and the introduction among the 
proofs of such foreign admission must 
of necessity be held to constitute error 
in law. Beljeving as I do, therefore, 
that at the trial at the Oyer and Ter- 
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miner errors appear in these important 
particulars and that such errors must 
have prejudiced both these defendants 
on the trial of the merits of the case, I 
shall vote to reverse the judgment con- 
tained in this record.” 

Justice Dalrymple said that he con 
curred in the reversal of the judgment 
on the legal points. He desired to say 
that the eight page letter, if not the 
turning point in the case, was most 
important testimony. The Judge was 
requested to charge that if the letter 
was susceptible of two interpretations, 
one of which was consistent with the 
innocence of the defendant, the jury 
should adopt the latter. In this, too, 
he thought, there was error. 

Justice VanSyckel said he did not 
concur in the opinion of the Chief Jus- 
tice. He would vote to reverse be- 
cause of the refusal to charge on the 
fourth assignment-the presumption 
of innocence. 

Justice Depue said he would vote to 
reverse on the grounds given in the 
opinion of the Chief Justice, and also 
because of error in the charge of the 
Judge as to the effect of tbe letter, 
which did not contain a direct admis- 
sion of the guilt of the crime. Whether 
it bore such a construction depended 
upon the circumstances and relation 
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of the parties before the commission 
of the murder. The Judge, in his 
charge, used this language: ‘“What- 
ever there is in the case that bears 
upon the complicity of Bennett in this 
transaction must be looked upon in the 
light of this Jetter.” He thougbt that 
this was a question which should have 
been left with the jury to determine 
whether it was a confession of guilt of 
this crime or of wrong in other respect. 

Judge Dixon voted to reverse on 
both grounds. 

Justice Reed voted to affirm the 
judgment because, he said. he failed to 
find error in this case. 

Justice Scudder voted to reverse the 
judgment below on both grounds 
stated. 

Justice Woodhull and Judge Clem- 
ent voted to affirm. 

Judges Dodd, Green, Lilly, Lathrop 
and Wales voted to reverse the judg- 
ment. 

The Chancellor also voted to reverse. 

Justice Knapp, who was also on the 
bench, did not vote, being disqualified 
because of his having tried the case in 
the Oyer and heard the writ of error 
in the Supreme Court. 

The judgment was reversed, twelve 
voting for reversal and three to affirm. 








UNITED STATES 


CIRCUIT COURT. 


DISTRICT OF NEW JERSEY. 


TRADE MARK—INFRINGEMENT— 
LACHES. 





Consolidated Fruit far Company v, Thomas, 
(Opinion Filed June 20, 1879.) 

An infringement of a trade mark is not neces- 

sarily an exact imitation. No matter how 


vague the resemblance, if the imitation is so 


| close that by the form, marks, contrasts or 
| their special arrangemeut, purchasers exer- 
| cising ordinary caution are liable to be mis- 
| led by it, it is a case of infringement. 

| The device used by the Hero Glassware Works 
| held to be an infringement of the trade 

mark of the complainants. 
| Delay in making the application is no bar to 
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a preliminary injunction, although it may 

preclude the complainant from obtaining 

past profits. 

Messrs Frost & Coe of New York, 
and Mr. A. Q. Keasbey for complain- 
ants. 


Messrs. Wm. C. Witter and Caus- 
ten Browne of New York, and Samuel 
Dickson and John C. Bullitt, of Phila. 
for defendant. 


Nixon, D. J.: There is no difficulty 
about this case in regard to the in- 
fringement. The only embarrassment 
arises in determining to what extent 
the injunction should go, or what it 
should include. 

The complainant corporation and the 
Hero Glass Works, which are the pro- 
ducers of the articles complained of, 
are the principal makers of fruit jar 
caps in the country. Any interference 
with the business of the one, would 
practically give a monopoly to the 
other. But such a consideration should 
not and will not hinder the Court from 
protecting the complainant in all its 
rights. 

The question of infringement is or- 
dinarily more easily determinable in 
trademark cases than in patent cases, 
because they are less dependent upon 
the testimony of witnessés. Whether 
one thing is a colorable imitation of 
another, is answered most satisfactorily 
by judicial inspection and comparison 
of the two, and if the Court is con 
vinced by such inspection and compar- 
ison that the two things are near 
enough alike to deceive or mislead the 
ordinary purchaser, in the exercise of 
ordinary care and caution, no amount 
of expert evidence of substantial dif- 
ference would justify the court in 
withholding the injunction. 

The infringement by the defendant is 
clear. The monograms differ because 
the letters are not the same; but it is 





273 


not necessary for the complainants to 
show an exact imitation or similarity 
before they are entitled to the protec- 
tion of the Court. No matter how vague 
may be the resemblance, if it be suffi- 
cient to mislead the public, it is unlaw- 
ful, and when unexplained, it is the 
duty of the Court to infer intent, and 
to hold that the resemblance was 
adopted for the purpose of deception. 
Taylor v. Taylor, XXIII; E. L. & E. 
R., 282 ; Curtis v. Bryan, 2 Daly 312. 

It is difficult to lay down a general 
rule which will be applicable to all 
cases of what constitutes the infringe- 
ment of a trade mark. 

It may be said, however, as was sub- 
stantially held by the Supreme Court 
in McLear v. Fleming, 6 Otto 245, 
that an injunction should be granted 
where the imitation is so close that by 
the form, marks, contrasts, or their 
special arrangement, or by the general 


jappearance of the infringing device, 


purchasers exercising ordinary caution 
are liable to be misled into buying tlie 
article bearing it for the genuine one. 

Both parties in the present case have 
the right to manufacture and sell fruit 
jar caps. The complainants have adupt- 
ed and registered as their trademark a 
monogram composed of the initial let- 
ters of the corporation name. They 
begun its use early in the year 1878, 
to distinguish their manufactures from 
the product of other houses, and _ par- 
ticularly of their great rival, the Hero 
Glassware Works. They placed the 
monogram on the circular depression 
on the top of the cap. The caps were 
put up for the market in wooden boxes, 
in each end of which the trademark 
was printed in red ink. Each box was 
also furnished with printed circulars, 
on which the monogram appears on 
the bottom, between the words “like? 
and “this.” 
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The jar caps in the deponent’s pos- 
session have also a monogram put in the 
circular depression on the head of each 
cap. The same was also printed in 
red ink on the end of the wooden boxes 
containing the caps, and the boxes are 
supplied with circulars in a style of 
printing to give them the general ap- 
pearance of the complainant's circulars, 
and also showing in the same relative 
position a printed monogram between 
the words “like’ and “this.” 

It is proved that all these resem- 
blances have been adopted and used 
by the manufacturers of the defend- 
ant’s caps since the registry and use of 
the complainant's trade mark. They 
are rot accidental, but intentional and 
misleading, and therefure unlawful. 

The court suggested to counsel, in 
the argument, that the delay of the 
complainants in applying to the court 
for the injunction until the season for 
furnishing fruit jar caps bad fully ar- 
rivel, had a suspicious aspect; and 
that we should be reluctant to inter- 
fere with the defendant whatever might 
be the legal righis of the complainants 
if there had been laches in bringing 
the suit. The suggestion was perhaps 
uncalled for by the facts of the case; 
but it was prompted by the extreme 
sensitiveness which always springs up 
when any disposition is suspected of 
using the process of the court to obtain 
a temporary business advantage. 

There has been large discussion of 
the question how far laches in stopping 
the infringement of a trade mark will 
deprive a complainant of the benefits 
of a preliminary injunction. But that 
discussion has been put to iest, so far 
as this Court is concerned, by the re- 
cent decision of the Supreme Court in 
the case of McLean v. Fleming, 6 Otto 
245, when it was held that acquiescence 
of long standing was no bar to an in- 
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junction, although it precluded the 
party acquiescing from any right to an 
account for past profits. 

This was only anticipating the later 
decision of the High Court of Justice 
in England, in the case of Fullwood v. 
Fullwood, 9 L. R. Ch., Div., 176, when 
the single question involved was the 
effect of delay in prosecuting for the 
infringement ‘of a trade mark, and when 
the defendant set up, as a defence to 
an application for an injunction, that 
the plaintiff had known all the material 
facts stated in the pleadings for a 
period of at least two or three years 
before the action was brought. The 
court said this was no defence, and 
that where an injunction is sought in 
aid of a legal right, mere lapse of time 
was no bar to granting it. The in- 
junction was treated as alwaysa matter 
of course, if it appeared that the legal 
rights existed. 

The Court is of the opinion that the 
complainants are entitled to an injunc- 
tion restraining the defendants pertdente 
lite from the use of the monogram on 
the fruit jar caps, and on the ends of 
the boxes, and from circulating the 
printed circulars so closely resembling 
the circulars of the complainants ; and 
it is ordered accordingly. 





PATENTS—ACQUIESCENCE. 





Spring, et al. v. The Domestic Sewing Ma- 
chine Company. 


Decree of a court of equity in Massachusetts 
held not sufficient in this case to warrant a 
preliminary injunction. 

Acquiescence held not to be proved. 

On motion for provisional injunction, 
ete. 

Mr. George E. Betton, of Boston, 
for complainant. 

Mr. John Dane, Jr., of New York, 
for defendant. 

















THE NEW JERSEY LAW JOURNAL. 


Nixon, D. J.: I am not satisfied 
that this motion for a provisional in 
junction ongbt to prevail. It is asked 
for on two grounds. 1. On account of 
a decree of a Court of Equity estab- 
lishing the validity of the complainants’ 
patent. 2. Public acquiescence. 

Ist. With regard to the judicial de- 
cree. Theopinion of the Circuit Court 
for the District of Massachusetts, was at 
first against the patent, declaring it a 
nullity. Doubtless for proper and suf. 
ficient reasons, the decree was vacated 
and an order entered “that the agree- 
ment of the parties annexed to a peti- 
tion marked B_ be confirmed with the 
same effect as between the parties, as if 
the parties and things agreed and con- 
sented to in said agreement, were now 
ordered, adjudged and decreed by the 
Court.” 

No criticism is intended upon the 
propriety of the decree itself, as be- 
tween the parties, when it is said that 
it should have very little weight in any 
court, when produced as an adjudica_ 
tion in favor of the validity of a patent. 

2d. As to public acquiescence. The 
affidavits filed in the case by the com- 
plainants to sustain this application, 
show that many have not acquiesced ; 
and that the owners of the Spring pat- 
ent have been aware of the alleged in- 
fringement of the defendant corpora- 
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tion for two years past. Leaving out 
of view other depositions the complain- 
ants have put in—one by Geo. E. Bet- 
ton, sworn to September 14, 1877, and 
one by Levi S. Stockwell, then Presi- 
dent of the Howe Machine Company, 
sworn to October 7, 1877—in both of 
which the infringement by the Domes- 
tic Sewing Machine Company is fully 
set. forth, Mr. Stockwell affirms that 
the Howe Machine Company was for 
several years the licensee of Andrew 
and Charles Spring and that after its 
extension the Company had become 
and was then the owner of one-half of 
this said patent. The bill of complain- 
ant claims that Mr. Betton was at 
that time the owner of the other half, 
so that we have proof produced by the 
complainants themselves, that the own- 
ers of the patent in the summer and 
autumn of 1877 knew of the alleged in- 
fringement, and, so far as it appears, 
took no steps to stop it. The present 
complainants have succeeded only to 
their rights, and are chargable with 
their laches. 

The application for an injunction 
must stand over to the final hearing ; 
but upon proof of any unnecessary de- 
lay on the part of the defendant Com- 
pany to put in their testimony, the 
complainants have leave to renew the 
motion. 





U. S. DISTRICT COURT FOR NEW JERSEY. 


MARITIME LIEN—MASTER-—-MORT- 
GAGEE. 





Adams v. The Steamboat Wyoming, Her En- 
gine, etc. 

One who joins in the registry of a vessel as 

master is estopped from denying that he was 





the master. 


The Captain of a vessel.is the master, although 
the clerks of the boat generally received the 
fare and collected the freight money and 
paid over the receipts to the owner. 

The master has no lien upon the boat or the 
proceeds for his wages. 

It does not follow that he is not entitled to be 
paid his claim on petition from the surplu, 
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and remnants. Having no lien, but having 
& maritime claim, he may be paid from the 
surplus against the owner. 

A mortgagee, although his claim isnot mari- 
time, may be paid out of the remnants 
against the owner, but notagainst privileged 
creditors having a maritime lien. 

The master not having a lien, his claim is 
postponed to that of a prior mortgagee whose 
mortgage was recorded. 

Libel in rem. 
Mr. Flavel MeG@ee, for libellant. 
Mr. A. V. Schenck for claimant. 


Nixon, D. J.: This is a libel in rem 
for wages. On the 27th of February, 
1878, H. B. Crosset, being the owner of 
the steamboat Wyoming, entered into 
a written agreement with the libellant 
whereby the latter for the period of 
three years and upwards, to wit: from 
Ist of March, 1878, to the 16th of June 
1881, was to command and run the said 
steamboat on a route between New 
Brunswick and New York, as captain, 
for the salary of one hundred dollars 
per month and three per cent of her 
gross earnings represented by the 
monthly collection for passengers and 
freights. The owner reserved to bim- 
self the privilege of terminating the 
engagewent whenever the libellant fail- 
ed to perform his duties as captain to 
his satisfaction upon paying to bim 
such apportionate sum as may have 
accrued up to the date of notice. The 
libellant claims in the libel that he was 
not the master of the boat. He styles 
himself “late seaman” and says that he 
had no control over the moneys re- 
ceived for freight or passengers, but 
that the same was solely in the charge 
of the boat's clerk ; that his duties were 


only those of commander of the vessel, | 


except when occasion required that he 
should temporarily perforra the duties 


of pilot. 
The question as to who is the master 





by the registry or enrollment and 
license. The laws of the United States 
require that the owner shall make oath 
who is master and that he is a citizen 
of the United States, or where the lat 
ter is in the District he shall make such 
oath himself. They also require that 
the master shall join with the owner 
in the execution of a bond for various 
purposes enumerated in the act, before 
a registry or enrollment of the vessel 
shall take place. The proof in the case 
is that the libellant in all these neces 
sary papers, appears as the master of 
the boat. He, as well as the owner, 
sw: ars to the fact, and hence they are 
estopped from coming into court to 
deny, that he sustained any such rela- 
tion to the vessel. The matter was 
fully discussed in The Dubuque, 2 Abb. 
U. S. Rep. 20, and the court then held 
“that so long as the person in whose 
name as master the vessel is registered, 
continues to be master by the registry 
he is such to all intents and purposes 
in the eye of the law.” But independ- 
ent of the registry, which concludes 
the parties, the master is the one to 
whom the owner entrusts the naviga- 
tion and discipline of the vessel, and 
the evidence shows that the libellant 
occupied this position. It is true that 
the clerks of the boat generally receiv- 
ed the fares for passengers and col- 
lected the freights for merchandise and 
paid over the daily receipts to the 
owner. No such arrangement was set 
forth in the agreement in which the 
captain was engaged, and it was doubt- 
less made to divide labor and respon- 
sibility. It does not appear but that 
the libellant might not,if he had desired, 
have had the receipts under his con- 
trol. The clerk, Sheppard, expressly 
testifies that he would have paid any 
bills or handed over any amount of 


of the vessel is ordinarily determined! money that the captain ordered him to 
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pay or hand over. I must, therefore, 
conclude that the libellant was the 
master, and the law determines that as 
such he has no lien upon the boat or 
the proceeds of sale in the registry for 
the payment of his wages. 

The libel must be dismissed. 

But it does not thence follow that 
he is not entitled to be paid his claim, 
or petition, from the surplus and rem- 
nants. The Admiralty Court, although 
not technically a court of law or of 
equity is a court of justice and distrib- 
utes surplus amongst claimants accord- 
ing to the rules which govern all these 
courts when their aid is invoked in the 
distribution of funds under their con- 
trol. The master, although having 
no lien, but having a maritime claim, 
which he can enforce in the admiralty, 
in a suit im personam, may be paid 
from the surplus as against the owner 
of the vessel; The Stephen Allen, 
Blatch. and How. 175. In the present 
case, however, the money is claimed 
by the mortgagee. Sarah S. Crosset, 
the wife of the owner, has filed her 
petition claiming the balance of the 
proceeds of sale as due to her upon a 
mortgage assigned to and held by her 
against the said boat and upon which 
there is yet due upwards of two thou- 
sand dollars. This raises a different 
question, to wit: whether in the dis- 
tribution of surplus and remnants the 
master is entitled to be paid his wages 
against the claims of a bona fide mort- 
gagee. It was alluded to and waived 
as not involved in the case by Judge 
Betts in The Stephen Allen supra and 
so far as I know has never received dis- 
tinct adjudication. 

It is well settled in the admiralty 
that the mortgage of a vessel is not a 
maritime transaction, and hence the 
admiralty courts have always declined 
to take jurisdiction to enforce thé pay- 
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ment of a mortgage ; Bogart v. The 
Steamboat John Jay, 17 How. 402; 
Harry v. The John and Alice, 1 Wash. 
C. C. 293. But although this is so, a 
mortgagee is nevertheless allowed to 
file a petition in the case of remnants 
and surplus in the registry and to have 
his mortgage paid as against the own- 
er; but in such cases the satisfaction 
of the mortgage is postponed to the 
claims of a privileged creditor having 
a maritime lien. Schuchardt v. Ship 
Angelique, 19 How. 239; Remnants in 
Court, Alcott 382; Thomas v. The 
Kosciusko, 11 N. Y. Leg. Ob. 38. Itis 
also conceded that whilst the master 
has a lien upon the freight for his 
wages, he has none upon the vessel. 
He is expected to look to the personal 
responsibility of the owner. His claim 
for wages, however, is one of admiralty 
jurisdiction and he can maintain a suit 
in personam for the amount due ; Mil- 
lard v. Dorr., 3 Mason 91; and it is for 
this reason that he is permitted to 
come in by petition and obtain pay- 
ment of his wages and for advances as 
against the owner from the surplus 
moneys in court arising from the sale 
of the vessel; Gardner v. The Ship 
Jersey, 1 Pet. Ad. 223; Zane v. The 
President, 4 Wash. C. C. 453; The 
Santa-Anna Blatch. and How. 79. I say 
as against the owner, but not neces 
sarily against the mortgagee. There 
may be cases where the master has an 
equity to be paid, equal if not superior 
to the equity of the mortgagee. But 
this is not one of them. The mortgage 
has been of long standing, was given 
in 1871, was duly recorded, and the 
master rendered the service with full 
rights of the mortgagee. The law re- 
quired him to take notice of them. It 
does not seem equitable that he should 
allow his wages, payable monthly, to 
accumulate when he had within hi 
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reach the means of securing payment, 
and then claim their payment above 
and against the mortgage. Besides, 
if it be admitted that the equities of 
the parties are equal, the mortgagee is 
older and first in time and _ hence 
stronger in right. The case falls with- 
in the principle of The Grace Green- 
wood, 2. Bis. 131, where Judge Dum- 
mond in the distribution of proceeds, 
postponed material men to mortgagees, 
upon the ground that the mortgages 
were recorded before the date of farnish- 
ing the materials and supplies. If those 
in interest desire to contest the truth 
or validity of the petitioner's mortgage, 
leave willbe given to do so. If no 
steps are taken to this end, within ten 
days after notice to the owner and 
master, an order may be entered that 
the clerk pay the residue of the pro 
ceeds of the sale of the steamboat, to 
the petitioner, on account of her mort- 
gage. 

No costs are allowed to the claimant 
Crossett against the libellant. If Mrs. 
Cro3sett had intervened and answered 
as mortgagee it would have been dif- 
ferent. 


ADMIRALTY—LIBEL—SALVAGE. 





New York Harbor Tug Boat Company v. The 
Steamboat ‘‘Wyoming” Her Tackle, etc. 
[Filed July 22, 1879. 

A steamboat making regular daily trips on 
tide waters having become disabled, her 
owners arranged with the owners of another 
boat that the latter should make one trip in 
the place of the former for a certain sum, 
The trip was made but was not paid for. 
A libel in rem filed against the former boat 
as for services in the nature of salvage was 
dismissed with costs. 

Libel in rem. 

Nixon, J.: The libel sets forth the 
following case: The steamboat Wy- 
oming was a passenger and freight boat 
running between New Brunswick and 
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New York, through tide waters, making 
daily trips, Sundays excepted, on reg- 
ular time, leaving New Brunswick in 
the morning and New York in the af- 
ternoon on her return trip. On the 
17th of December 1878, the Wyoming 
being at the City of New York, bee:me 
disabled, her steam chimney needing 
repairs. so that she was not able to 
make her return trip on that day. Her 
owner, in company with the captain, 
arranged with the tow-buat Seth Low— 
a large side wheel steamer belonging 
to the libellant corporation, to take her 
place and make a trip to and from New 
Brunswick carrying freight and _pas- 
sengers each way, for the price of nine- 
ty dollars. The service was duly per- 
formed by the Seth Low, but was 
never paid for, and the libellants claim 
that they had a lien upon the Wyoming 
and have now a lien upon the remnants 
and surplus in the registry of the court, 
for the amount due thereon, on the 
ground that the service was maritime 
and in the nature of salvage, and was 
rendered to the Wyoming in distress 
to save her from loss and damage by 
enabling her to fulfil her contracts for 
the carriage of passengers and freights. 
I am quite clear that such a suit can- 
not be maintained. The transaction 
has none of the characteristics of a 
salvage service, as stated by the libel. 
lant; nor am I able to understand upon 
what principle a libel can be claimed to 
exist against the Wyoming for the sum 
of money that her owner agreed to pay 
for the use of the libellant’s vessel. 
That she took the place of the Wyom- 
ing in running to New Brunswick and 
back, nnder a special contract deter- 
mining the amount of compensation to 
be paid, does not give any more lien 
upon the Wyoming than any 
other property which her owner hap- 
pened to have at the time. The pro- 
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ceedings seem to have been founded 
upon the idea, that the law compelled 
the Wyoming to make her trip on that 
day and that she would be involved in 
claims fur damages, if for any reason 
she failed to do sv. But a general no- 
tice or advertisement that a vessel will 
make daily trips from one port to an- 
other, does not compel the owner to 
respond in damayes, if, from accident 
or other cause, she fails to perform a 
trip. It mght be different if tickets 
were sold or merchandise 1:eceived for 
a particular day and special loss could 
be shown, arising from the failure of 
the boat to go upon that day. But 
nothing of that sort is alleged or prov- 
ed in the present case. 

The libellants have their remedy in 
the courts of the common law upon the 
contract with the owner, and the libel 
must be dismissed with costs. 





BANKRUPTCY—PROPER BOOKS OF 
ACCOUNT.’ 





In re Anketell, Bankrupt. 
[July 25, 1879.] 

A merchant miller, purchasing grain and grind- 
ing it into flour and feed and retailing these 
from a store, is a tradesman within the 
meaning of the provision of the bankrupt 
act relating to proper books of account. 

If a bankrupt tradesman has not kept a ledger, 
he must show clearly that the entries which 
would there appear, appear elsewhere in 
his books as entries of cash, and that the 
state of his cash receipts and payments can 
be ascertained from the books he did keep. 
Specifications against discharge. 
Mr. C. 7. Glen, for opposing credi- 

tor. 

Mr. Jos. Coult, for the Bankrupt. 

Nrxon, J.: The opposing creditors 
have filed fourteen specifications against 
the discharge of the bankrupt, several 
of which, if sustained, very seriously 
affect his moral character. 

It is not my intention to examine 





them seriatim, but it is due to the 
bankrapt to state, that I have read the 
voluminous testimony with care, and 
whilst it is clear that he has done and 
said many things that cannot be ap- 
proved, I am not convinced by the evi- 
dence that they have been done or said 
with a fraudulent intent. Section 5,110 
of the Revised Statutes enumerates the 
various grounds for which, under the 
Bankrupt Act, the Court will refuse a 
discharge. It states under the 7th 
sub-division, that no discharge shall be 
granted, or if granted shall be valid, 
“if the bankrupt being a merchant or 
tradesman, has not at all times, after 
March 2, 1867, kept proper books of 
account.” 

‘The 14th specification against the dis- 
charge alleges, in substance, that pro- 
per books of account have not been 
kept in the present case. 

This is a question of fact, not one of 
fravdulent intent, and each case must 
be largely determined by its circum- 
stances ; what might be deemed proper 
books of account in one business, might 
be fairly considered fatally defective in 
another. 

lt is reckoned an important provis- 
ion of the law, having in view a tbree- 
foid object (1) to enable the debtor 
himself to ascertain ut any time, by an 
examination of his financial creditors, 
(2) to bave such a complete record of 
all his business transactions, that his 
creditors upon his call may be able to 
determine his ability to meet his en- 
gagemerts and undertakings, and (3) 
in case of bankruptcy, to assist the as- 
signee in the administration of the 
estate, enabling him to trace out the 
dealings of the debtor, the causes of 
his failure and the bonesty of his acts. 

The business of the bankrupt brings 
him within the definition of a trades- 
man. He was a merchaut miller, par 
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chasing grain and grinding it into flour 
and feed and retailing the manufactured 
articles from a store. The amount of 
his business averaged about sixty thou- 
sand dollars a year, running through 
several years. 

His book-keeping was peculiar and 
to the last degree unsatisfactory. He 
kept no cash-book or statemert of cash 
receipts and disbursements. He had 
in his ledger an account with “ mer- 
chandise,” showing in one column his 
aggregate monthly payments for grain, 
and in another an aggregate monthly 
amount of bis sales. The difference be- 
tween these columns he called profits. 
But his books do not show what mon- 
eys were expended by him in carrying 
on the business, nor what sums were 
taken out for his honsehold and family 
expenses. It is quite clear that 
they did not reveal to him—and much 
less to others—the actual condition of 
his affairs ; that he bad no idea of his 
insolvency until about the time that be 
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stopped payment, although he was not 
then able to pay to his creditors more 
than ten cents on the dollar. 

Books thus kept do not answer the 
requirements of the law. A cash book, 
although important in exhibiting the 
nature and character of the receipts 
and disbursements of the business, is 
not indispensable, provided a cash ac- 
count appears in the books, showing all 
the transactions. 

Judge Blatchford recently held, Zn 
re Hannahs, 8 Ben. 477, that in 
the absence of a cash-book, it must 
clearly be shown by the bankrupt, that 
the entries, which would there appear, 
appear elsewhere in his books as en- 
tries of casi, and that the state of his 
cash receipts and payments can be as- 
certained by the books he did keep. 

The bankrupt’s books fail to supply 
the deficiency here, and without look- 
ing at any other specifications or ex- 
pressing any opinion in regard to them, 
the discharge must be refused. 





NEW JERSEY SUPREME COURT. 


CHARGE TO JURY. 





Scott v. Mitchell. 
{February Term, 1879.] 


{t is error for the court to refuse to declare to 
the jury the legal rules necessary for the 
proper decision of the cause upon the evi- 
dence, 

On certified case. 

Mr. Gaskill for plaintiff. 

Mr. Stratton for defendant. 

Drxon, J.: This action was tried on 
appeal before the Burlington Common 
Pleas. The alleged ground of suit was 
that plaintiff's wagon, driven by his 
son, had been overtyrned and injured 





in an effort to avoid a team negligently 
driven by the defendant. The contest 
was over the fact of negligence by the 
defendant or by the defendant's son. 
At the close of the testimony, the de- 
fendant requested the court to charge 
the jury that if the injury resulted from 
an accident which neither party could 
have avoided or prevented by the ex- 
ercise of ordinary care, the plaintiff 
could not recover, and that if, at the 
time of the injury, the defendant was 
using ordinary care, the plaintiff could 
not recover. The court, on objection 
by the plaintiff, refused to charge either 
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of these propositions, and refused to 
make any charge to the jury ; and these 
refusals are the error now complained 
of. These requests embody plain prin- 
ciples of law. Drake v. Mount, 4 Vroom 
441, and the application of these prin- 
ciples was indispensable to a correct 
view of the testimony, for the defend- 
ant’s negligence was the sole basis of 
his liability. It was, therefore, the 
duty of the court, being so requested, 
to declare these rules to the jury as the 
law of the case. Broadwell v. Nixon, 
1 South. 362; Allen v. Wanamaker, 2 
Vroom 370. 

The judgment must be reversed with 
costs, and the cause remitted to the 
pleas for a new trial. 





SUIT ON BOND TO CHANCELLOR. | 





The Chancellor of the State of New Jersey v. 
Hoxsey et. al. 
|June Term, 1879.) 

A suit at law may be brought by the Chancel- 
lor in his official name on a bond given to 
him ip his official capacity. 

On demurrer to declaration. 

Mr. Hoxsey for demurrant. 

Mr, A. B. Woodruff, contra. 

Beastey, C. J.: This suit has been 
brought by the Chancellor in his offi- 
cial name,on a money bond, and the de- 
murrer that has been put in to the 
declaration is intended to raise the 
question whether he has a legal right 
to sue in this mode. It is argued that 
the Chancellor is not a corporation, and 
that consequently he must sue in his 
personal capacity and not in his official 
character. 

A very slight examination of the au- 
thorities would have manifested that 
this objection is without foundation, 


either in principle or authority. Grant 
on Corporations, p. 651,says that some 
of the officers of the crown, such as the 
Lord Chancellor, the Lord High Treas- 
urer and the Chief Justices are for cer- 
tain purposes in the nature of corpora- 
tions sole. See also Dyer 175, Skrog- 
ges vs. Coleskill, and 2 Inst. 210. 

In this State it has always been the 
practice for the Chancellor to proceed 
in the present form, and the point raised 
is res adjudicata. Halsted, Ordinary 
v. Fowler, 2 Zab. 48. 

Let judgment be entered for plaintiff. 





MUNICIPAL BONDS. 


Meyer v. The City of Elizabeth. 
| {Before Depue, J., at Chambers, Aug. 24, 1879.] 
| 





On motion to strike out plea. 
The suit was brought to recover the 
‘amount due upon coupons of consoli- 
/dated bonds and funded assessment 
| bonds of the City of Elizabeth. ‘The 
defendant pieaded the general issue, 
and the defendant moved to strike out 
the plea as a sham, producing affida 
vits of the execution of the bonds, and 
the fact that the coupons had not been 
paid. 

Mr. Fish for the motion. 

Mr. B. Williamson contra. 

Depus, J., Held, That in the case of 
a municipal corporation proof of the 
execution of the bond was not suffi 
cient to make a prima facie case. The 
plaintiff must go farther, and show the 
authority of the city to exeente the bond. 
The plaintiff then produced proof of 
the statutes authorizing the execution 
of the bonds, and the judge reserved 
his decision until the first day of the 





term. 
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COURT OF CHANCERY OF NEW JERSEY. 


LUNACY. 





In the Matter of the Alleged Lunacy of Wil- 
liam B. Hill. 
{May Term, 187%.) 


In a return to a commission of lunacy, the 
assertion that the subject ‘‘does enjoy lucid 
intervals,” will not interfere with the con- 
firmation of the return as a return’ that the 
alleged lunatic ‘‘is incompetent to govern 
himself or his affairs.” 

Origin of this clause in regard to lucid inter- 
vals indicated. 

Historical distinction betweeen a case for an 
inquisition of lunacy and a case for a writ 
de lunatico inquirendo. 

Tue Cuancettor: The return is 
that William B. Hill the subject of the 
inquiry “is a lunatic and of unsound 
mind and does enjoy lucid intervals so 
that he is not capable of the govern 
ment of himself, bis lands, tenements, 
goods and chattels,” and the question 
is whether this return should be con- 
firmed as a return that the alleged lun 
atic is incompetent to govern himself 
or his affairs. The objection is that it 
appears that he has lucid intervals from 
which it must be assumed that he is 
at times capable of managing him elf 
and his property. It would be enough 
to say in answer to this objection that 
although the return states that he en- 
joys lucid intervals it expressly de- 
clares that he is not capable of govern- 
ing himself or his estate, notwithstand- 
ing the fact that he has lucid intervals. 
The words “and does enjoy lucid inter- 
vals’ may be read in parenthesis. In 
fact the lunatic has no Incid intervals. 
He has only occasional momentary re 
turns of the power of recognition of a 
few most familiar objects with an im 
mediate relapse into his former condi 





tion of fatuity. It is not necessary 
that the return should state whether 
the lunatic bas Incid intervals or not. 
Ex parte Tence, 5 Ver. 450; Shelford 
on Lunacy, 111. The practice of in- 
serting in the return or firding on the 
subject of lucid intervals is derived 
from the ancient practice under the 
writ de lunatico inguirendo which was 
applicable only to those who were 
tllexed to be Iunaties according to the 
signification of the term as it was then 
understood. Anciently only those in- 
sane persons who enjoyed lucid inter 
vals were regarded as lunatics, the 
mental disorder being thought to be 
dependent on the moon and therefore 
intermittent. 1 Black. Com. 304; Col 
linson on lanatics, 37. Commissions 
in the nature of the writ de lunatico 
inquirendo were therefore devised to 
meet the case of persons of unsound 
mind who had no lucid intervals and 
who consequently were not considered 
lunatics. To such the writ de lunatico 
inquirendo was deemed not to be ap- 
plicable. “I have reason to believe,” 
said Lord Eldon, “the court did not in 
Lord Hardwick's time grant commis- 
sions of lunacy in cases in which it bas 
since been granted; of late the ques 
tion has not been whether the party is 
absolutely insane ; but the court has 
thought itself authonzed (though cer 
tainly many difficult and delicate cases 
with regard to the liberty of the sub- 
ject occur upon that) to issue the com 
mission provided it is made out that 
the party is unable to act with any 
proper and provideut management ; 
liable to be robbed by any one, under 
that imbecility of mind not strictly in- 
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sanity, but as to the mischief calling for 
as much protection as actual insanity.” 
Ridgeway v. Darwin, 8 Ves. 65, 66. 
With modern views under modern 
practice there appears to be no reason, 
except perhaps the propriety of describ- 
ing the malady by stating its character, 
for finding whether the lunatic has or 
has not lucid intervals. Those who 
are of unsound mind, but with intervals 
of sanity, require the protection of the 
court in regard to their property quite 
as much as those whose condition is 
that of continued unabating insanity ; 
for obviously the contracts of the lat 
ter would be far more easily avoided 
than those of the former. And if the 
court takes charge of those who, though 
insane, have lucid intervals, of course 
it will do so in the case of those who 
have no such intervals. Lord Eldon 
quoted a return, “a lunatic enjoying 
lucid intervals and during such capable 
of managing his affairs” and ordered a 
new commission, although it was urged 
on behalf of the lunatic in oppusition 
that it appeared by the return that he 
was capable of managing his affairs. 
Ex parte Atkinson, Jacob 333. 
The inquisition will be confirmed. 





MARRIAGE — JURISDICTION — 
MINOR. 





Blumenthal v. Fannenholz. 
(May Term, 1879.) 

Upon a bill praying for a decree annulling a 
marriage for fraud, it appearing that the 
defendant did not reside in the State and 
had not been served with process, and that 
the complainant was a minor, whose parents 
reside in Canada, it was held that the Court 
had no jurisdiction of the case, although 
the marriage was performed in this State. 


Bill for decree annulling marriage. 
On final hearing on pleadings and 
proofs. 

Tue Cuancettor: Tais is a suit for 
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a decree annulling a marriage for fraud. 
The parties are Jews. The complain- 
ant alleges that she was induced to en 
ter a contraet of marriage here without 
knowing it to be such, with the de 
fendant, by the false and fraudulent 
representations of the latter to her that 
the ceremony was a mere betrothal 
such as is common among the Jews. 
Neither of the parties then resided in 
the State. 

The defendant does not now reside 
here. He has not been served with 
process. The complainant was when 
the suit was brought and still is a minor. 
Her parents reside in Canada. 

There is no evidence that she has 
been emancipated, but on the other 
hand the inference from the evidence 
is to th contrary. The only evidence 
adduced to prove that her residence is 
in this State, is her own testimony that 
she is a resident of Newark and has re- 
sided there for the last eighteen months. 

Unless one of the parties was domi- 
ciled here when the suit was brought 
the Court has no jurisdiction in the 
case. 2 Bish on Mar. & Div. §144. 

The fact that the marriage took place 
here will not confer jurisdiction. Id., 
$198. The complainant indead swears 
that she resides here, but she also 
swears that her parents reside in Mon- 
treal in Canada and have resided there 
for the past ten years, and that when 
this suit was instituted she was and 
stillisa minor. She does not claim 
to have been emancipated from her 
parents, nor does she give any reason 
for her change of abode from Canada 
to New Jersey. Her domicil, therefore, 
must be adjudged to be that of her 
parents. The domici) of the legitimate 
unemancipated minor, who is not suit 
generis, and whose will, therefore, can- 
not concur with the fact of his resi- 
dence is, if his father be alive, the dom- 
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icil of the latter. 
It is an undisputed position of all| 
great jurists, says that writer, that, of 
las own accord, proprio morte, the 
minor cannot change bis domicil. Ibid ; 
ses also Story on Confl. of Laws, §46. 
The burden of proof to establish the 
cbange of domicil on the part of the 
minor is on him. Story, §47. It is 
not claimed that the complainant has 
gained domicil through her marriage. 
The plaintiff does not appear to have 
ever resided in this State. 
Bill dismissed. 


| 





Phillian on Dom. 37. | 
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SHERIFF'S SALE. 





Britton v. Smith's Administrator. 
[Vice-Chancellor’s Chambers, Aug. 25, 1879.] 
On petition to cet aside sheriff's sale 

and subsequent deeds on the ground 
that the mortgaged premises were ad 
vertised as located in Ocean Townsbip, 
Monmoutk County, instead of Shrews 
bury Township, wherein they really 
were located. 

Mr. James Steen for petitioner. 

Mr. H. G@. Clayton for purchaser at 
sale. 

Tue Vice-CHancettor Held, That a 
sale made in pursuance of this adver- 
tisement conveyed no title. Sale and 
deeds set aside. 





ABSTRACTS OF RECENT DECISIONS. 


N. J. COURT OF ERRORS. 


Solicitor— Negligence of —Rehear 
ing—lIt is discretionary in the Court of 
Equity, if the application for rehearthg 
is promptly made, to open a final de- 
cree where there is a meritorious de- 
fence, and the defendant, a married 
woman, has been deprived of such de- 
fence by the negligence of her solicitor 
in obtaining proofs and 
them to the Court. 
Opinion by Scudder, J. 

It appearing that the defendants 


presenting 
Allaire v. Day. 


have manifestly a meritorious answer 
to the complainant's claim, and that 
they have not been heard on the testi- 
mony of their witnesses and the due 
presentation of their case t» the court, 
because of the gross neglect and aban 
donment of their solicitor without any 
laches on their part, and that the with- 


holding of the testimony was a sur- 
prise and a fraud upon the defendants, 
the petition for a rehearing ought to 
have been granted. Order of the Court 
of Chancery refusing the rehearing re 
versed.—TJbid. 

Assessments set aside. — Money 
Paid.—A \and owner who has paid an 
assessment for benefits may recover by 
action the money so paid, if such as- 
sessment be afterwards set aside. Zhe 
Mayor, ete , of Jersey City v. O’ Calla- 
_ghan. Opinion by Beasley, C. J. 

If there be a re-assessment, and the 
sum so assessed be less than that of 
the original assessment, the lesser sum 
should be taken from the larger and 
|interest given as damages only on it 
| from tlie date of payment. Mayor, etc., 
| Jersey City v. Riker approved.—Jbid. 
| Interest proper arises whenever 


‘money is lent or forborne with the un- 
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standing, express or implied, that an 
equivalent shall be given for its use, 
and in such a case the rate of interest 
agreed upon, or if no rate is agreed 
upon, the legal rate then prevailing, 
is the rate that will run until the act- 
ual repayment of the money.—Jbid. 
But when damages for breach of 
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contract or for torts are to be assessed, 
as, for example, on the failure to pay 
for goods bought on credit, or in tres- 
pass, or in trover, the rate of interest 
will change as the statutory rate 
changes during the accrual of the dam- 
ages. Judgment reversed.—Jbid. 





MISCELLANY. 


AMERICAN BAR ASSOCIATION. 





The second annual meeting of the Ameri- 
can Bar Association was held at Saratoga 
Springs, on Wednesday morning. Aug. 20th, 
1879. The Association was called to order by 
the Hon. Luke P. Poland, Chairman of the 
Executive Committee, who introduced the 
President, the Hon. J. C. Broadhead, of St. 
Louis, Mr. Broadhead addressed the Asso- 
ciation at length on the changes in the statute 
law made in the several States and by Con- 
gress during the last year. Over two hundred 
new members were elected. The reports of 
the Secretary and Treasurer were read and ac- 
cepted. The report of the Treasurer showed 
the receipts of the last year to have been 
$1,965.10, and the disbursements $3303, 
showing a balance on hand of $734.87. The 
report of the Executive Committee was read 
and accepted. Hon. Calvin G. Child, of Con- 
necticut, read an essay on ‘‘ Shifting uses 
from the standpoint of the nineteenth cen- 
tury.” The evening session was opened by 
the election of members of the General Coun- 
cil for the ensuing year. The following nam- 
ed gentlemen were announced as constituting 
such council: A. M. Rhodes, A. P. Hyde, J. 
Hubley Ashton, Geo. A. Mercer, Thos. Hoyn, 
Azro Dyer, Jas. 8. Pirtle, Carleton Hunt, 
Skipwith Wilner, Edmund UH. Bennett, 
O’Brien J. Atkinson, Jos. Shippen, Chas. F. 
Manderson, John M. Shirley, John W. Tay- 
lor, E. F. Bullard, William T. McClintock, 
Thos. E. Franklin, Luke P. Poland, Robt. 
Ould, John A. Hutchinson, Almond A. Stroud. 





Mr. Henry Hitchcock, of St. Louis, read a 
paper on ‘‘The Inviolability of Telegrams.” 
Mr. George A. Mercer, of Savannah, read a 
paper on ‘‘ The Relationship of Law and Na- 
tional Spirit.” A resolution amending article 
4 of the Constitution, transferring the elec- 
tion of members to the General Council, was 
adopted. The Association then adjourned un- 
til next morning. The session was opened on 
Thursday by E. J. Phelps, Esq., of Vermont, 
who delivered the annual address. The sub- 
ject was ‘‘Chief Justice Marshal and the Con- 
stitutional Law of his Time.” The address 
was intensély interesting and was a remarka- 
ble example of extemporaneous speaking. The 
report of the Committee on Jurisprudence 
and Law Reform, was read by Wm. Allen 
Butler, Esq., of New York. The report of 
the Committee on Legal Education and Ad- 
mission to the Bar, was read by Carleton 
Hunt, Esq., of New Orleans. 

The following officers were elected for the 
ensuing year: President—Hon. Benjamin H. 
Bristow,of Kentucky. Vice-Presidents—Thos. 
H. Watts, Ala.; John J. Horner, Ark.; John N. 
Pomeroy, Cal. ; Origen 8S. Seymour, Conn. ; 
H. H. Wells, D. C.; Anthony Higgins, Del. ; 
A. R. Lawton, Ga.} Thos. Hoyne, Ill. ; Thos. 
A. Hendricks, Ind. ; W. G. Hammond, Iowa ; 
Wm. Preston, Ky.; F. P. Poche, La. ; R. J. 
Gittings, Md.; Nathan Webb, Me.; Wm. 
Gaston, Mass.; Thos. M. Crowley, Mich. ; 
Jas. T. Harrison, Miss. ; Henry Hitchcock, 
Mo. : Jas. M. Woolworth, Neb. ; Gilman Mars- 
ton, N. H.; A. Q. Keasbey. N. J.; Clarkson 
N. Potter, N. Y.; Rufus King, Ohio; Geo. 
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W. Biddle, Penn.; Charles L. Bradley, R. L. ; 
Henry E. Young, 8S. C.; Wm. F. Cooper, 
Tenn. ; Robt. Ould, Va.; E. J. Phelps, Vt. 
Secretary — E. O, Hinkley, of Maryland. 
Treasurer-—-Francis Rawle, of Pennsylvania. 
Executive Committee—L. P. Poland, of Ver. 
mont, chairman: Simeon E. Baldwin, of 
Connecticut, and W. A. Fisher, of Maryland. 
After the presentation of the newly elected 
President, and a few remarks by him, the As- 
sociation adjourned sine die. 





ESSEX CO. BAR ASSOCIATION. 

The first annual meeting of the Essex Co. 
Bar Association was held at the Court House 
in Newark at the opening of the September 
term. The constitution prepared by the com- 
mittee appointed at the preliminary meeting 
held June 14, was adopted, and the Associa- 
tion proceeded to the election of officers. The 
result of the election is as follows : 

President —Caleb 8. Titsworth. 

1st Vice President—John R. Emery. 

2nd Vice President—-Henry Young. 

3d Vice President—I udlow McCarter. 

Secretary —Frederick 8. Fish. 

Treasurer —J. Frank Fort. 

Trustees—John W. Taylor, Chas. Borcher- 
ling, Andrew Kirkpatrick, Frederic W. Ste- 
vens, George W. Hubbell, Frederick Adams, 
Edw. Q, Keasbey. 

The management of the Association is en- 
trusted by the constitution to the board of 
trustees, of which the president, secretary and 
treasurer are ex officio members. 

A motion was made and carried that the 
trustees have authority to prepare the by-laws 
and report at the next meeting. A resolution 
introduced by Mr. W. R. Weeks was adopted 
to the effect that a committee be appointed to 
take into consideration the question of the re- 
cord of deeds and the questions connected 
therewith, and to report at the next mecting. 
Much time having been consumed in complet- 
ing the organization, the Association adjourn- 
ed to the first Tuesday iv October,the day ap- 
pointed for the next regular meeting. 


OBITUARY. 





JOHN C, TEN EYCK. 
John C. Ten Eyck, United States Senator 
from this State from 1859 to 1865, died at his 





residence at Mt. Holly on Sunday night, Aug. 
28. 1879, aged sixty-five years. 

Mr. Ten Eyck was born at Freehold, Mon- 
mouth County, on March 12th, 1814. He was 
descended from an old family of the county. 
Having received a liberal education from pri- 
vate tutors and studied law in Freehold with 
Jacob F. Randolph, he was admitted to the 
Bar of New Jersey in 1835, and soon after 
removed to Mt. Holly. He practiced for a 
number of years in the office of Garrett D. 
Wall. In 1839 Mr. Ten Eyck was appoint- 
ed Prosecutor of the Pleas for Burling- 
ton County, and held that office for ten 
years, In 1844 he was a member of the State 
Constitutional Convention. He was on the 
Committee on Bills of Rights and gained the 
respect and regard of his associates. He was 
elected to the Senate of the United States in 
1859, and served in that position during the 
eventful years of the war. In 1865 he retired 
to private life and has held no public position 
since that time. Previous to his election as 
Senator it was understood that he refused to 
permit Governor Newall to present his name 
to the Senate as Justice of the Supreme Court. 
In person he was of robust figureand medium 
height, of pleasant manners and of forcible 
utterance as a public speaker. Exceedingly 
modest and having little confidence in his 
own ability he did not give himself the prom- 
inence which his worth and mental power de- 
served. He leaves a family of several daugh- 
ters and one son. He amassed a liberal for- 
tune in the pursuit of his profession, 





ROBERT RUSLING. 

Robert Rusling, lately one of the Judges of 
the Court of Common Pleas in Warren County, 
died at bis residence in Hackettstown on the 
5th day of August last. 





COURT OF ERRORS AND APPEALS. 





Opinions were read July 26 in the following 
cases : 

Horren and Blackwell. Decree overruling 
demurrer reversed with costs. Opinion by 
Reed, J. 

Bird v. Anderson. /ield,—Right of lessor 
to distrain crops for rent is not affected by 
sale of crops to a third party. Judgment af- 
firmed. Opinion by the Chancellor. 

Wells v. Parker. Judgment below affirmed, 
Opinion by Beasley, C. J. 
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Laird v. Equitable Life Assurance So- 
ciety. Decree affirmed for the reasons given 
in the Master’s report. Opinion by Beasley, 
C. J. 

Young v. Trustees of the Public Schools. 
Decree reversed so far as it affects the appli- 
cant. Opinion by Depue, J. 

Mayor, &c., of Jersey City v. O'Callaghan. 
Judgment reversed. Opinion by Beasley, C. J. 

Polk v. Bond. In ejectment. Question of 
adverse possession as to lands in Ocean County. 
Judgment affirmed. Opinion by Depue, J. 

The Mayor, &c., of Bayoune v. Kingsland, 
Collector. Judgment below, that the collec- 
tor is to pay the County and State tax in pre- 
ference to other debts, affirmed. Opinion by 
Beasley, C. J. 

Mayor, &c., of Jersey City v Lembeck. 
Judgment reversed. Opinion by Beasley, C. J. 

Cross v. Demarest. Judgment affirmed. 
Opinion by the Chancellor. 

Potter v. Gibbons. Decree of the Court be- 
low affirmed. Opinion by the Chancellor. 

Davenport v. The City of Elizabeth. Judg- 
ment affirmed. Opinion by Beasley, ©. J. 

Lathrop et ux. v. The Groton Savings 
Bank. Decree affirmed. Opinion by Beasley, 
C. J. 

Stitt v. Hilton. Decree affirmed. Opinion 
by Dalrimple, J: 

Henderson v Hayes et als. Judgment of 
the Supreme Court reversed. Opinion by 
Vansyckel, J. 

Day et ux. vs. Allaire. Decision reversed, 
with costs. Opinion by Scudder, J. 

Campion v. The City of Elizabeth. Judg- 
ment affirmed. Opinion by Beasley, C. J. 

Ely vs. Mayor, &¢., of Jersey City. Judg- 
ment affirmed. Opinion by Green, J. 

Walsh v. McAndrews. Decision reversed 
and bill dismissed, with costs. Opinion by 
Dodd, J. 

Van Horn v. Pine. Decree affirmed., Opin- 
ion by Beasley, C. J. 

The Belvidere Building and Loan Associa- 
tion Vv. Appeal dismissed. Opinion by 
the Chancellor. 








WILLIAM GRIFFITH. 





The following notes in regard to Wm. Grif- 
fith are taken from memoranda in the posses- 
sion of Jas. W. Vroom, Esq. 

Wm. Griffith was nominated by President 





Adams Judge of the United States Court and 
confirmed at the midnight end of the session, 
March 3, 1802. After Jefferson was inaugur- 
ated President, the act of Congress under 
which the nomination was made was repealed 
and the judgeship abolished. 

Judge Griffith published Griffith’s Treatise. 
ist edition, 1796 ; 2d, 1812; Scrivener’s Guide: 
Eumenes, 1799 ; the Griffith’s Register. The 
‘Historical Notes of the American Colonies,” 
were incomplete at his death and were pub- 
ished in 1843. 

Wm. Griffith in ‘‘ Griffith’s Register,” pub- 
lished 1822, p. 157, states that the essays pub- 
lished anonymously over the signature ‘‘ Eu- 
menes” were written by him. 

Gordon’s Gazeteer, of New Jersey, pub- 
lished 1834, pp 185 and 187, states that Judge 
Griffith was the auth>r of ‘*‘ Eumenes.” 

Prior to the essays by Judge Griffith over 
the signature ‘‘Eumenes,” on the defects of 
the Constitutior of New Jersey of 1776, ar- 
ticles on the disastrous results of the deprecia- 
tion of the inflated currency known as Conti- 
nental bills were published in a gazette (I 
think at Trenton?) over the signature ‘‘ Eu- 
menes” by Rev. Jacob Green, of Hanover, fa- 
ther of Rev. Dr. Ashbel Green, (see the life of 
Rev. Dr. A. Green, p 73). They were widely 
copied, attracted great attention aud probably 
first suggested the method for redemptiou sub- 
sequently adopted. 

GRIFFITH'S ANNUAL REGISTER. 


The following letter to Garrett D. Wall,now 
in the possession of G. D. W. Vroom, Esq., 
shows that the New Jersey article in Grif- 
fith’s Annual Register is composed in part of 
notes furnished by Garrett D. Wall: 

Bururneton, April 15, 1823. 

Dear Sir :—I have desired Mr. Batton to 
send you a copy of the New Jersey article 
which is at length finished. It has been de- 
layed by sickness, want of paper and money 
to set it I have made additions to your MS. 
as I went along and added many notes, but in- 
corporated all you sent. I have not time now,nor 
am I ina state of mind, to enter upon apolo- 
gies or explanations, but I hope you will per- 
ceive that I have taken care to guard you from 
being answerable for many errors, which I 
may have fallen into by the hasty manner of 
executing what belongs to me as well as from 
my imperfect knowledge. Very few will ever 
have any idea of the labor which we have had, 
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but think it was plain and easy work and very 
badly executed. * * * 
Yours very truly, 
Wo. GRIFFITH. 





COL. F. A. DEMOTT. 

Col. F. A. DeMott, Prosecutor of the Pleas 
of Morris County, died of consumption on the 
steamer Gallia of the Cunard line, when three 
days out from Liverpool on the last trip to 
New York. He was in the thirty-ninth year 
of his age. When the Gallia left Liverpool on 
the 23d of August, Col. DeMott was failing so 
rapidly that he would not have been taken on 
board but for the earnest entreaty of himself 
and wife, who accompanied him, both desir- 
ing that he should die here in the bosom of his 
family. The remains arrived Sept. 2, on the 
steamer, and will be interred in Morris Co. 
Col. DeMott began the study of law in the 
office of the late Jacob Vanatta, (with whom 
he was afterward in partnership, in 1871) and 
was admitted to practice as an attorney in No- 
vember, 1865, and counsellor in 1869. He was 
appointed Judge Advocate General of New 
Jersey by Gov. Randolph, and in 1872, Gov. 
Parker appointed him Prosecutor of the Pleas 
of Morris County, a position which he filled 
with marked ability, receiving a re-appoint- 
ment from Gov. Bedle in 1877. Mr. DeMott 
sailed for Europe May 27 last, traveling with 
his wife through England, Ireland and France. 
On receipt of the news of his death in Morris- 
town, an informal meeting of the Bar was 
held and a committee appointed to come to 
New York and make arrangements for the 
funeral. 





VICE-CHANCELLOR’S CALENDAR. 





SEPTEMBER AND OCTOBER. 
[ The place of hearing is Newark, at 10 a.m., | 
unless otherwise stated. ] 
Sept. 8, Bailey v. Bailey. Mr. Glen, Mr. 
Potts. 
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** 9, Mutual Life Insurance v. Norris. Mr. 
Keasbey, Mr. Green, 

9, Smith v. White. 

10 Pidcock v. Skinner. 
Shipman. 

15, Van Blarcom v. Smith. 

* 15, Smith v. Harrison. 

16 Carter v. Chedester. 
Morehouse. 

* 16, Clark v. Union Mf’y. Co. 

ward, Mr. Magie. 


‘ 


. 


7 


Mr. Allen, Mr. 


-~ 
_ 


. 
. 


Mr. Byrne, Mr. 


Mr. Al- 


‘* 16, Oxford Loan Ass’n v. Sweitzer. Mr. 
Lott, Mr. Morrow. 
‘* 18, Pickel v. Pigkel. Flemington. Mr. 


Bird, Mr. J. N. Voorhees. 
** 23, Cartwright v. Roaliff’s Ex’rs. Mr. 
Coult, Mr. Hubbell. 


‘* 24, Bragan v. Hance. Mr. Coult, Mr. 
Titsworth. 

‘* 27, Van Syckel v. Dalyrmple. Mr. Van 
Syckel, Mr. Voorhees, Fleming- 
ton. 

‘* 29, Zilliox v, Little. Mr. Bradner, Mr. 
Fort. 

‘** 30, Maghee v. Tilmey, Mr. Keen, Mr. 
Taylor. 

Oct. 1, Brown v. Savage. Mr. Manners, 
Mr. Cross. 

‘1, Henry v. Derby. Mr. Corbin, Mr. 
Jackson. 

** 6, Schenck v. Wiener. Mr. Osborn, 


Messrs. Clark and Schomp. 

‘“* 7, Smith v. Smith. Mr. Seward, Mr. 
Kalisch. 

‘ 8, Same case. 

‘€ 13, Donovan v. Donovan. Mr. Guild, Mr 
Morrow. 

‘* 14, Puster v. Leavitt. 
Vredenburgh. 

‘14, Carver v. Zeigler. Mr. Voorhees, 
Mr. Skillman. Flemington. 

‘* 21, Brewster v. Brant. Mr. Berry, Mr. 
Shafer. 

‘ 22, Van Syckel v. Bird. Mr. Van Syc- 
kel, Mr. Bird, Mr. Kuhl, 

‘28, Demarest v. Hardham. Mr. Hubbell, 
Mr. Taylor. 


Mr. Daly, Mr. 











